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Public Procurement and Disposal of Public Property (Amendment) Act No. 27 of 2020

[Comments by the Judiciary in its administrative capacity]

By letter dated April 12, 2022, The Attorney General and Minister of Legal Affairs, Senator The
Honourable Reginald Armour S.C. requested a checklist of the steps which are necessary to ensure
that the Judiciary is fully ready for compliance with the Public Procurement and Disposal of Property
Amendment) Act, No. 27 of 2020 upon its proclamation.

The Judiciary in its administrative capacity has reviewed the Public Procurement and Disposal of Public
Property Act, No. 1 of 2015 (as amended), as well as the Regulations issued by the Minister of Finance
on July 1, 2021. The Judiciary has identified critical issues relative to the operationalisation of the
legislation in its current form.

Observations

The following observations are made by the Judiciary, both as a public body in accordance with the
Act as well with regard to matters that may be brought before the Courts and other responsibilities
placed on the Judiciary by the Act-:

1. Scope of the Act:

A) The Act applies to all levels of procurement and makes no distinction in process, or liability
under the Act between the purchase of a dustbin and the construction of an overpass. All
procurement is subject to the provisions of the Act unless specifically exempted by the
Minister.

B) The Act applies to a vast number of bodies and persons at all levels of activity. Caught by this
legislation are public bodies, private bodies using any public funds and private-public
partnership arrangements. There are three definitions which together illustrate the number
and level of bodies and persons which are required to conduct all of its procurement in this
way and to report in detail extensively:

“public body” means—
(a) the Office of the President;
(b) the Parliament;
(c) the Judiciary;
(d) a Ministry or a department or division of a Ministry;
(e) the Tobago House of Assembly, or a division of the Tobago House of Assembly;
(f)  a Municipal Corporation established under the Municipal Corporations Act;
(g) aRegional Health Authority established under the Regional Health Authorities Act;
(h) astatutory body, responsibility for which is assigned to a Minister of Government;
(i)  aState-controlled enterprise;
(j)  aService Commission established under the Constitution or other written law; or
(k) abody corporate or unincorporated entity—
(i) in relation to any function which it exercises on behalf of the State; or
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(i) which is established by virtue of the President’s prerogative, by a Minister of
Government in his capacity as such or by another public authority; or
(I) abody corporate or unincorporated entity in relation to any function, project, scheme or
arrangement which involves the use by it, of public money;

“public money” means money that is—
(a) received or receivable by a public body;
(b) raised by an instrument from which it can be reasonably inferred that the State accepts
ultimate liability in the case of default;
(c) spent or committed for future expenditure, by a public body;
(d) distributed by a public body to a person;
(e) raised in accordance with a written law, for a public purpose; or
(f) appropriated by Parliament;

“public-private partnership arrangement”
includes an arrangement between a public body and a private party under which—
(a) the private party undertakes to perform a public function or provide a
service on behalf of the public body;
(b) the private party receives a benefit for performing the function or providing the service,
either by way of—
(i) compensation from a public fund;
(i) charges or fees collected by the private party from the users of a service provided to
them; or
(iii) a combination of such compensation and such charges or fees; and
(c) the private party is generally liable for the risks arising from the performance of the function
or the provision of the service depending on the terms of the arrangement;

The combined definition of public body and public money expands the scope of the Act to activities of
otherwise private entities which receive public money. This includes schools, children’s homes, NGO'’s
FBQO’s and CBO’s and a host of other organisations and individuals which do not yet realise that the
Act will affect their operations.

The definition of public-private partnership arrangement catches private parties (corporate or
individuals) performing public functions or services on behalf of a public body. In this regard, the
legislation is not clear as to who has the duty to adhere to the provisions of the Act, but it appears
that any procurement at any level and of any size that the private entity does in pursuance of the
performance of the function must be done in accordance with the Act.

In this regard, the Judiciary considers inter alia funeral agencies, psychologists, mediators, other
judiciaries, banks, certain international software suppliers. The Judiciary is fairly sure that none of
these private entities or persons are aware that their operations will be caught by this Act. It may
have the undesirable effect of limiting their interest in performing these functions.

2. No separation of powers
The legislation in its current form suggests that there is minimal adherence to the principle of
separation of powers which is of grave concern for the Judiciary given that the legislation provides
for the Office of Procurement Regulation (OPR) to undertake the following:

- make rules for public procurement and disposal of all public bodies;
- determine its own procedure;

3/29



- conduct investigations;

- conduct searches;

- enter;

- undertake audits; and

- adjudicate and decide on matters before it.

The OPR’s procedure for hearing and determining matters can, according to the legislation, be
conducted without the need to adhere to rules of evidence including rules relative to weight and
admissibility of evidence or treating with hearsay. The Act does not require the OPR to provide
the specificity needed to assure due process. The Act does not take into account the effect of
case law and the principle of precedent, nor the principles of natural justice. While the legislation
was passed by a special majority owing to its declaration of being inconsistent with sections 4
and 5 of the Constitution, the question arises as to the wisdom of having such wide and
unfettered powers concentrated in the hands of one office.

Please note that in no way are any aspersions being cast whatsoever on the present holders of
offices within the OPR, but we respectfully caution that legislation and procedures should provide
appropriate checks and balances to ensure that the rules of natural justice are maintained and
that due process is adhered to in perpetuity and regardless of who holds office.

It is noteworthy that the Act appears at times to seek to oust the jurisdiction of the court and at

other times to limit the court’s ability to enquire. When for example no requirement of
reasonable suspicion is made a condition precedent to search and seizure, the court’s ability to
enquire is limited.

Prerogative writs and procedures traditionally reserved for the Judicial Arm and National Security
have been given in effect to the Office. These include the right to issue injunctions, as well as the
right to enter, and search premises and seize goods (see section 43(1)(b) and (c). With such wide
jurisdiction and power of the OPR there is a danger of its role and the Act lending to the
opportunity for mischief.

The Judiciary notes that the OPR is itself a public body and thus subject to public law challenges,
even by public law bodies and persons. This will be litigation by which the State will be against
the State and funding both sides of legislation which can all be destined for the Privy Council as
of right.

Wide Authority of the OPR.

There are several instances including for example, where the legislation places into the hands of
the OPR, decision making authority relative to, and an exceedingly wide authority over all other
public bodies including the Judiciary, the Parliament and the Office of the President, the Trinidad
and Tobago Police Service, Ministry of National Security and Health and related agencies and the
Office of the Director of Public Prosecution (DPP). This includes the power of entry without notice,
search, and removal. This power is not limited to the premises of the public body but extends to
the property of the public authority and to “persons”. This conceivably includes property such as
computers, data and vehicles.

Insufficient assurance of due process.
The legislation does not sufficiently provide for due process in the exercise of the powers of the
OPR or its procedures. The OPR has investigatory powers and the discretion to suspend the
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10.

procurement process (see section 50(7)) or certain components of it for the purpose of
investigation without respect of the principles of due process. Investigators and adjudicators are
authorised to take into account extra judicial statements and hearsay in its deliberations. The
conveyance of said authority, even involuntarily conveyed is in stark contrast to the adjudicator’s
role in the judicial system. For good reason, no adjudicator in a common law system may “inform
itself on any matter in such manner as it thinks just” when adjudicating or even when
investigating. The OPR however is permitted to do this in the Challenge Proceedings.

It is unfortunately made too easy by this act for someone to mischievously “throw a spanner in
the works” in an effort to delay or frustrate the work of a public body.

Issues of Local Content

It must also be noted that the extent of “local content” may be challenged by another state. If
that state is a CARICOM member State, it may be a challenge to the CCJ and may be seen to be
contrary to the provisions of the Revised Treaty of Chaguaramas.

Reliance on Policies- with penalty for failure to adhere

It is also noted that the Act seeks to rely in some instances on policies. These are not statutory
and are subject to interpretation, elucidation and application as well as to change without notice.
It must in this context be noted that general failure to adhere to the Act carries personal and real
penalties.

Power to assess and order damages

Under section 50(10), the Office in making a decision with respect to any application it entertains,
may take a number of actions including requiring payment of compensation for any loss or
damages [sic] suffered. This appears to have given the Office the power to assess damages.

Can halt public body’s procurement activity

We have also observed that the Act gives supplier/contractors/members of the public numerous
opportunities to challenge the procurement activities of a public body (see section 51) . We note
that this right may be subject to abuse and can bring the operations of a public body with respect
to its procurement activities to a halt.

Framework and its adaptability to non-construction/ infrastructure type procurement.

Despite Regulations for Consultants and other such regulations, the framework of The Act and its
processes and requirements have in the main contemplated and been designed to cater for
construction type projects. This is hinted by the mention of engineers specifically and the focus
onlocal content and how it is assessed etc. In this regard, we are concerned about the adaptability
of this legislation to the procurement of other types.

Real potential of the Act to frustrate and hinder the functioning of the courts and other public
bodies.

The legislation does not effectively cater for day to day and low cost or ad hoc procurement, and
the operationalisation of some of these clauses run a real chance of hindering and frustrating the
functioning of the Judiciary and probably most public bodies. Limiting the application of the Act
to very large infrastructure projects at least in the first instance while the operability of the
processes and procedures are reviewed and considered may, with respect, be a viable option if
there is insistence on proclamation of the Act.
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11.

12.

13.

Increase in costs to be borne by the State.

Along with the increase in litigation, will no doubt be an increase in awards of costs to be borne
by the State. Perhaps a legislative limit to award of costs for these matters may be required. It

is to be remembered that many of these matters have the potential to go to the Privy Council as
of right.

Judiciary mindful of obligations as public body but procurement unit remains unstaffed.

The Judiciary is mindful of its obligations as a public body with respect to the Act and is of the view
that its procurement unit which at present consists of one member of staff and one officer, is not
resourced to undertake the requirements of the legislation with regard to its own procurement.
The Judiciary settled on the design of its unit a little over a year ago after studying its internal
processes and developed e-procedures, but its request for procurement unit staff positions has
not yet been addressed by the Finance and General Purposes Committee of Cabinet.

Judiciary using proper procurement procedures but additional requirements and attraction of
mischief are real potential concern

While the Judiciary has been operating with clear procurement processes and systems that will
no doubt meet the requirements of the Act, the requirement for reporting, especially in a case in
which the details of the reports are not yet clear, the permission granted by the legislation to
attract any mischief maker who may actually hinder and delay not only the development of the
Court and the operations of the Court, but may invite inappropriate search and non-
circumscribed audit are matters of grave concern to an organisation such as the Judiciary and
should be to the public at large whose information the Judiciary holds. It is not to be presumed
that the procedural provisions in the Act are required for proper procurement.

Potential impact on the Court System

14.

15.

16.

Great increase in public law litigation

The operationalisation of the Act will lead to a plethora of disputes of public law including Judicial
Review, and of commercial disputes. The Judiciary anticipates and must prepare for an increase
in said matters. The Judicial Review Act enables matters to be taken to the Privy Council as of
right. The decision making of the OPR is conceivably subject to Judicial Review at every step. It is
fairly obvious to the Judiciary that the subject of this legislation will require adjudication without
any delay and possibly a dedicated and resourced Commercial Court in the Civil Division. Without
this, the functioning of the nation’s public bodies may be so hindered as to affect the operations
of the State. This we anticipate will require special Rules of Court to be prepared by the Rules
Committee.

Increase in number of State attorneys available to support the speedy hearings

To support the court’s need to move with great alacrity in these matters, there will be a need to
increase the complement of the Office of the Ministry of Legal Affairs and to increase the ability
to brief private counsel including senior counsel.

Small Claims Court with built in mediation and agreements as to service
As the legislation does not have a lower financial limit to its applicability, we have also observed
that some civil matters will have to be dealt with in the Petty Civil Court/Small Claims Court. In the
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17.

18.

19.

20.

circumstances, there is an urgent need for the Small Claims Court with built in mediation and
agreements as to service.

Reversion to unmanageable workload

After 25 years of seeking to handle its workload by removing from its responsibility matters which
it should not have had to undertake, the Judiciary is finally is beginning to be able to implement
systems to manage its caseload. These extraneous matters had put an unnecessary strain on the
Judiciary’s resources. The improvement has been aided by definitive action such as the removal
of its massive traffic cases workload and a large number of criminal charges for small amounts of
marijuana. It is also seeing steps albeit still gradual, towards being relieved of its licensing
portfolio.

The expected workload due to expected adjudication and provision of services to all public bodies
arising from this Act, will negative these gains and improvements. This means that the judiciary
will require far more resources. Without this, the delays in adjudication in procurement related
matters fighting for the same resources as the rest of the Court’s caseload can conceivably easily
bring the Public operations of the State to a dead halt. The failure and delay will also be placed
at the foot of the Judiciary.

We venture to say that even the OPR challenge procedure as it is, without an application for
judicial review will delay the Public operations by about six months per procurement challenged.

Circumvention of Provisions of Mediation Act inclusive of standards and ethical standards therein
It appears that the OPR is being mandated by the Act to circumvent the Mediation Act and the
Mediation Board as no reference is made to mediators being certified under the Mediation Act
(see section 13(1)(r). Certification ensures the maintenance of standards and adherence to the
Code of Ethics. Also no mention is made of the OPR being an Approved Mediation Agency and
thus being subjected to the standards, rules and the code of ethics. This is of grave concern. The
purpose of the Mediation Act was to protect the population.

Extensive effect on internal processes and operations and need for dedicated legal focus

The legislation appears to be geared to large infrastructure procurement and not to the lower end
day to day procurement undertaken by The Judiciary and other public bodies on a regular basis.
It is the view of the Judiciary that the effect of this legislation on the processes and operations of
the Judiciary (and other public bodies) has not yet been truly understood and that the level of
bureaucracy, record keeping, paperwork as well as the staff needed to ensure its proper
application are not yet properly assessed. The policy requiring existing staff to undertake this
work is unrealistic. There must be recognition of the need for in house attorneys to handle the
drafting of contracts and review the preparation of tender documents for every procurement. The
responsibility placed on the Procurement Officer and the Accounting Officer is immense and to
require them to address it without sound legal support at risk of grave penalty is unwise.

The Judiciary is aware that the OPR has put much time and effort into studying and planning its
operations, and has addressed certain public bodies along the way. The OPR has probably
presumed that public bodies have taken the time and opportunity to develop their internal
processes and procedures and their record management and reporting procedures in preparation
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for the implementation of this Act. While that may be so for some public bodies, many have not
been able to so focus their attention and their change management on it as yet. Further, many
organisations and persons are yet unaware of their responsibility on proclamation of this Act.
Proclamation without everyone being ready is a recipe for disaster. This is not a piece of
legislation that one can implement on the fly. It must be planned for and resourced and at the
very least, organisational re-engineering of some kind will be necessary. The Judiciary would
respectfully suggest that if proclamation be first limited to procurement over a certain significant
value while the operations in public bodies are studied and regulations and possibly amendments
are studied for lesser expenditure.

A specific note of interest to the Judiciary

The Judiciary must respectfully note that while all attempts by the Judiciary to be given the
opportunity to determine its necessary staffing, job descriptions and structure and to be afforded a
greater say in terms and conditions of staff holding unique positions have been met with negative
responses, the OPR has been provided with this opportunity. Section 18 states the following,

(1) “The Office shall appoint such staff as it considers necessary for the efficient performance of
the functions of the Office.

(2) The staff of the Office shall be appointed on such terms and conditions as the Office may
determine.”

The Judiciary considers Section 18 of the Act to be appropriate to ensure the independence and
efficiency of the OPR and is in agreement with this section. It however notes that the independence
of the Judiciary and its need to be afforded this administrative independence is not recognized despite
the fact that the Judiciary deals with a far wider remit than does the OPR, requiring independence in
fact and de jure.

The following tables itemise comments made according to some of the various provisions.
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